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At the outset I would, in all kindness, advise

my young friend, Deft, 's Atty. that if he wants to reach

the ear of the Court he must stick to the record.

His argument seems to be based entirely on the

assumed fact, assumed by him only, that there was a

divorce between these parties.

Plff. contends this Court can presume that a

human who is so low down, as to come into a Court

and demand jugment, when he admits that he without

regard for his wife's right and without justification or

provocation (wantonly) failed to contribute a cent to-

wards the support of his family during the whole of

their married life, he being sound in mind and body

and pecuniarily able so to do.

Record p. 2 allegation 11

is so far beneath the scale of manhood to be liable to

have committed such fraud that a Court of equity

would annul the said marriage.

After counsel contents himself, dehors the rec-

ord, that there was a divorce between these parties, he

then urges upon this Court that this damage case

should have been settled in that supposed divorce suit.

P. 5 Deft's Brief.

In Alaska an eciuitable suit for divorce can not be

united with a legal action for damage.

Cherokee Nation vs. Southern Kansas R. Co. 34

L. ed. 300; 135 U. S. 651.

Scott vs. Armstrong 36 L. ed. 1064.

Thompson vs. Cent. Ohio R. Co. 6 Wall 134, 18

L. ed. 765; 146 U. S. 49V>.



Scott vs. Neely 35 L. ed. 360; UO U. S.

Walker vs. Dreville 12 Wall 442 20 L. ed. 440.

La Mothe Mfg. Co. vs. Nat. Tube Co. F. C. 8033.

Kenton etc. Co. vs. McAlpine 5 Fed. 740.

O'Connor vs. O'Connor et al 142 Fed. 449.

Russell vs. Haynor 130 Fed. 94.

Plff. respectfully refers to sec. 28 Chap. 3 p. 149

Carter's Alaska Code.

Deft, seems to have overlooked it in his search

for all in the Alaska Code bearing on the question in-

volved in this action.

"A wife may ^ ^ ^ ^ prosecute and defend

all actions for the preservation and protection of her

rights and property as if unmarried."

An unmarried woman in Alaska could maintain

an action against a man for violation of a contract,

then why could not a married woman under this sec-

tion maintain an action against a man for failing to

fulfill any portion of the solemn contract the law im-

poses on him to support his family to the best of his

ability.

But if she had no right to so sue, the defense

would be "no legal capacity to sue." which deft, has

waived as cited in plff's brief.

"Deft, asks" Can the divorce wife (in the absence

of proof as to whether she was at fault or not in the

divorce proceedings) maintain an action at law for

damages because the husband failed to provide her

with the necessaries of life^

Can this Court say there was a divorce?
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When the defendant admits that during the whole

time of said marriage he wilfully,wrongfully and want-

only failed, neglected and refused to contribute any-

thing to the support of said family,

Record p. 2 allegation 11

is there then any question as to who was at fault?

That there should not be an allegation "that plff.

was not amply able to furnish or provide the neces-

saries of life not only for herself, but for her husband

as well,"

Deft. Brief p. 3

is axiomatic.

Deft, in error lacks fairness in his italicizing and

criticizing the word "peculiarily"

Page 3 Deft's Brief.

The appointment of a man as clerk does not, ipso

facto, qualify him as such, the clerk of the Court

where this record was made up is a new appointee and

surrounded by new deputies, some of them copied the

word "pecuniarily" in plff's complaintso as to make it

read "peculiarily" and there is now on file in the

clerk's office of this Honorable Court a stipulation to

the effect that said word was so wrongly copied, signed

by the defendant's counsel who tried this case in the

Lower Court and who was the only counsel known to

Plff. in Error until the reception of Deft's Brief on

June 22nd, 1906, and deft, is bound by the stipulation

of his counsel who signed and argued the demurrer.

So plff, asks the Court to disregard that part of deft's

brief refering to the word "peculiarily."
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Refering again to deft's brief he says: "We take

the position that it was the duty of the plff. to affir-

matively show that she was without fault and having

neglected to do so her complaint is demurrable."

Deft's Brief p. 4.

Perhaps counsel has never looked up the meaning

of the word wantonly.

"Wantonly means not having a reasonable cause."

Everett vs. Receivers of Richmond & D. R. Co. 27

S. E. 991, 121 N. C. 519 (citing Clarke vs. Hoggins

103 E. C. L. 543.

"The term wantonly implies turpitude; that the

act done is of wilful, wicked purpose."

North Carolina vs. Vandeford 35 Fed. 282—287.

State vs. Massey 2 S. E. 445, 446 97 N. C. 465.

"An Act to be done wantonly must be done in-

tentionally, and by design, and without excuse, and

under circumstances evincing a lawless and destruct-

ive spirit."

Branch vs. State 41 Tex. 622, 625.

"Wantonly is the licentious action by one man to-

wards the person of another without regard to his

rights, and may include the element of recklessness."

Harward vs. Davenport 75 N. W. 487, 489; 105

Iowa 592.

If one intentionally does a wrongful act and

knows at the time it is wrongful, then he does it

wantonly, by which is meant without restraint and in

reckless disregard of the rights of others."

Trauerman vs. Lippincote 39 Mo. app. 478—488.



[6]

"Without regard for the right of another. With-

out justification or provocation."

English Law Dictionary.

Deft, asks has the plff. shown any real damage?

Deft'«Brief p. 4.

The complaint says plff. has been damaged in the

sum of $2071.75 and $2000 exemplary damages.

Record p. 8.

Deft, is satisfied that the allegation is sufficiently

specific and certain because he did not move against it

on that ground, he cannot come now and argue to this

Court on his general demurrer that the complaint

should be more specific and certain.

This Court has held it is reversible error for a

trial Court to hold a general Demurrer to be a motion

to make more specific and certain.

Ebner vs. Held, 133 Fed. 156.

Defendant again on p. 5 of his brief argues from

his assumed fact "the parties having been before the

Court in divorce proceedings" and without that as-

sumed fact his argument fails.

It strikes plaintiff as being more in consonance

with good pleading, that if defendant relies so much

on the fact of a divorce and desires that fact to be

brought to the attention of the Court he should con-

fess his demurrer and plead the divorce.

His citation

:

Sec. 473 p. 245 Carters Code is not in point.

Counsel all through his brief uses the pronoun

"we." I wonder does he mean himself and the de-
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fendant? The brief reads more like eminatiiig from

the defendant's brain than from the learned and

gifted lawyer, the defendant's counsel has proven him-

self in hard fought battles.

From the argument of defendant's counsel in the

Court below and from the brief herein I can see noth-

ing to shake my conviction that the Hon. District

Court erred in its decision

.

Were this an equitable suit what an argument

could be made; but it resolves itself into the cold legal

proposition, is a plaintiff allowed to prove damage un-

der the allegation. "That by the said wilful, wrong-

ful and wanton acts of defendant as aforesaid plain-

tiff has been thereby damaged in the sum of two

thousand seventy-one and seventy -five one hundredths

dollars, and on account of said acts as aforesaid claims

two thousand dollars as exemplary damages.

"

Record p. 3.

That that allegation is sufficient to let in proof or

that a finding in that language would support a judg-

ment, as I have said in my brief, need no citations.

If a witness in response to the question

—

"How much were you damaged by the said wilful,

wrongful and wanton acts of defendant?"

And his answer was, "$2071.75.

"How much exemplary damages do you claim on

account of the said acts of defendant as aforesaid?"

His answer was "$2000."

And that was uncontroverted in the record this



[8]

Court saw, it would not hold that evidence insufficient

to support a verdict.

And there is no rule of pleading that requires

more to be plead than there is to be proven.

Defendant's counsel has gone outside the record

bringing in supposed matters he should have raised

in issues of fact instead of trying to bring them upon

issues of law.

Another argument the defense urges is that this

case is without a precedent. Were precedents exclu-

sively followed the science of law would become a me-

chanical grind.

Since defendant has filed his brief the plaintiff

feels more than ever satisfied of the error committed

by the Honorable District Court.

Respectfully submitted,

E. M. BARNES,

Attorney for Plaintiff in Error.


